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INTRODUCTION 

More than a month after the district court preliminarily enjoined Defendants 

from applying the final rule Inadmissibility on Public Charge Grounds, 84 Fed. 

Reg. 41,292 (Aug. 14, 2019) (the “Rule”), within the plaintiff jurisdictions, 

Defendants now seek an “emergency” stay of the injunction pending appeal.  To 

obtain a stay, Defendants must show they will be immediately and irreparably 

harmed if the injunction remains in effect.  They cannot.  Defendants have created 

an “emergency” out of whole cloth.  No significant harm will flow from 

maintaining, for another few months, the status quo that has been in place for 

decades.  The Counties and public, by contrast, will face serious harm if the Rule 

goes into effect and causes residents to disenroll from public benefits.  Such 

disenrollments would cause economic harms to the Counties and their health 

systems, which are heavily reliant on Medicaid funding; harm to the public health; 

and significant administrative costs.  Further, Defendants have not made a strong 

showing of a likelihood of success on the merits.  Indeed, all five district courts to 

consider the Rule have held it unlawful.1  Defendants’ motion should be denied.  

BACKGROUND 

Section 212(a)(4) of the Immigration and Nationality Act (INA) permits the 

federal government to deny admission and green cards to noncitizens it determines 

are “likely at any time to become a public charge.”  8 U.S.C. §1182(a)(4)(A).  

Since Congress first used the term “public charge” in immigration law in 1882, 

courts and administrative agencies have consistently recognized that the term 

captures the concept of a person primarily or entirely reliant upon the public for 
                                           

1 See Washington v. DHS, No. 4:19-CV-5210-RMP, 2019 WL 5100717 
(E.D. Wash. Oct. 11, 2019); New York v. DHS, No. 19-CIV-7777 (GBD), 2019 
WL 5100372 (S.D.N.Y. Oct. 11, 2019); Cook Cty., Illinois v. McAleenan, No. 19-
C-6334, 2019 WL 5110267 (N.D. Ill. Oct. 14, 2019); CASA De Maryland, Inc. v. 
Trump, No. PWG-19-2715, 2019 WL 5190689 (D. Md. Oct. 14, 2019). 
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survival.  In 1999, the Department of Homeland Security’s (DHS) predecessor, the 

Immigration and Naturalization Service (INS), issued guidance formalizing this 

understanding.  See Field Guidance on Deportability and Inadmissibility on Public 

Charge Grounds, 64 Fed. Reg. 28,689 (May 26, 1999) (“Field Guidance”).  Under 

its Field Guidance—which continues to govern DHS’s public charge assessments 

today—a noncitizen is likely to become a public charge only if he or she is likely 

to become “primarily dependent on the government for subsistence.”  And public 

charge determinations consider only two discrete kinds of benefits: (1) cash 

assistance for income maintenance; or (2) long-term, institutionalized care at 

public expense.  Id.   

After 140 years, however, DHS changed course when it issued the Rule, 

which would dramatically overhaul the public charge assessment in two ways 

relevant to the instant motion. 

First, the Rule would replace the longstanding definition of the term “public 

charge”—a noncitizen primarily dependent on the government for support—with a 

far broader definition that covers any individual who receives an enumerated 

benefit for more than 12 months within a 36-month period.  8 C.F.R. §212.21(a).   

Second, under the Rule immigration officers would for the first time 

consider health-enhancing non-cash benefits—specifically, non-emergency 

Medicaid, Supplemental Nutrition Assistance Program (SNAP), and federal 

housing assistance—in addition to the cash benefits and institutionalized care 

previously considered.  8 C.F.R. §212.21(b)(2), (6).   

The Counties, which operate extensive safety-net healthcare systems, 

depend on community members enrolling in such benefits.  Cty.Supp.Add. 17-18 

(Lorenz Decl.) ¶¶14, 19.  Indeed, Medicaid funds cover the majority of patients at 

the Counties’ hospitals.  Id. at 16 (Lorenz Decl.) ¶9; 6 (Wagner Decl.) ¶4.  And for 

the Counties’ public health departments to prevent communicable disease, all 
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residents must be able to obtain vaccines and medical treatment.  Id. at 34 (Cody 

Decl.) ¶7; see also id. at 10-11 (Aragon Decl.) ¶¶7-13.  As DHS acknowledged, the 

Rule would cause immigrants to disenroll from benefits, thereby shifting enormous 

costs onto the Counties, which are health providers of last resort.  See 84 Fed. Reg. 

at 41,300-01 (estimating $2.5 billion annual reduction in transfer payments).  

On October 11, 2019, District Judge Hamilton preliminarily enjoined the 

Rule within San Francisco and Santa Clara Counties (and within the plaintiffs-

appellants states in the related case No. 19-17214).  Preliminary Injunction Order 

(“Order”) at 92 (Attachment A to Defendants’ Emergency Stay Motion (“Mot.”)).   

Two weeks later, Defendants moved in the District Court for a stay of the 

injunction pending appeal.  As of the date of this filing, the District Court had not 

yet ruled on Defendants’ stay motion. 

ARGUMENT 

A “stay is an intrusion into the ordinary processes of administration and 

judicial review, and accordingly is not a matter of right.”  Nken v. Holder, 556 U.S. 

418, 427 (2009) (citations and quotation marks omitted).  Defendants bear the 

burden of demonstrating consideration of the following four factors justifies a stay 

of the injunction: (1) whether Defendants will be irreparably injured absent a stay; 

(2) whether the Counties will be injured by a stay; (3) the public interest; and 

(4) whether Defendants have “made a strong showing that [they are] likely to 

succeed on the merits.”  Id. at 434.  Here, not one of these factors favors a stay.   

I. Defendants Have Failed To Demonstrate Imminent, Irreparable Harm. 

Defendants conceded below that they would not “suffer any hardship in the 

face of an injunction.”  Order 86.  They argued only that “Congress has made a 

policy judgment that aliens should be self-sufficient, and the executive should not 

be prevented from implementing a rule that advances that policy.”  Id.; see also 

Cty.Supp.Add. 46-47.  The District Court rejected this argument, concluding that 
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the balance of equities and hardships “tip[s] sharply” in favor of the Counties.  

Order 86. 

Due to the District Court’s preliminary injunction and injunctions entered by 

four other district courts, the Rule did not go into effect on October 15, as 

scheduled.  Two weeks later, Defendants sought a stay pending appeal from the 

District Court.  Notably, they did not seek to expedite the court’s consideration of 

that motion, instead noticing it for a regularly scheduled hearing in December.  A 

full two weeks later, on November 11, Defendants filed a “Notice of Waiver of 

Reply and Hearing.”  Defendants did not articulate any specific urgency, but 

nonetheless asked the District Court to rule on their stay motion three days later, on 

November 14.  Cty.Supp.Add. 49-50.  At the case management conference on 

November 14, the District Judge informed Defendants that she could not meet the 

recently requested three-day deadline, but would rule “as quickly as we can.”  Id. 

at 56.  Defendants filed this motion the next day. 

After 35 days—during which time DHS has continued to operate under the 

longstanding Field Guidance—Defendants now request “emergency” relief from 

this Court.  Defendants offer no explanation for this delay, which itself weighs 

against relief because it indicates that the alleged harm is not as dire as Defendants 

suggest.  E.g., Lopez v. Heckler, 713 F.2d 1432, 1435 (9th Cir. 1983) (denying 

motion for stay on an emergency basis, “especially given the Secretary’s 

unexplained delay in seeking such relief”).   And Defendants fail to identify any 

cognizable harm they will suffer if the preliminary injunction remains in place, 

much less harm that requires emergency relief by December 6. 

Defendants devote only two sentences to their alleged harm.  Mot. 20.  Their 

sole argument is that they will be required to grant lawful permanent resident status 

to individuals who would be inadmissible under the Rule.  Id.  But Defendants 

concede the Field Guidance is lawful (see Mot. 14), and the preliminary injunction 
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merely preserves the status quo by continuing in force the Field Guidance that has 

governed immigration officers’ public charge assessments since before DHS’s 

inception.  The federal government does not suffer irreparable harm from an 

injunction that keeps longstanding, lawful procedures in place pending judicial 

review.  See Feldman v. Ariz. Sec’y of State’s Office, 843 F.3d 366, 369 (9th Cir. 

2016) (en banc); E. Bay Sanctuary Covenant v. Trump, 932 F.3d 742, 778 (9th Cir. 

2018); Wash. v. Trump, 847 F.3d 1151 (9th Cir. 2017).   

Moreover, Defendants offer no explanation as to why relief is needed by 

December 6.  Defendants have operated under the injunction since October 11, but 

they offer no evidence of concrete harm that has resulted.  And they do not explain 

what will change on December 6 that requires this Court’s immediate intervention.  

Nor could they.  If this Court denies Defendants’ motion, Defendants will simply 

continue to apply the Field Guidance until this appeal is decided on an expedited 

basis under Circuit Rule 3.3—exactly as they have been doing since the 

preliminary injunction was issued, and for decades before that. 

II. A Stay Will Significantly Harm The Counties And The Public Interest. 

Defendants barely even try to deny that the Counties and the public will 

suffer significant harm if the Rule goes into effect pending appeal.  In a single 

conclusory sentence, Defendants assert that “plaintiffs’ alleged injuries are 

speculative.”  Mot. 20.  That is the sum total of Defendants response to the twenty 

declarations submitted by the Counties and six pages of analysis provided by the 

District Court on the subject of the Counties’ harm.  And it is incorrect. 

There is no dispute that if the Rule goes into effect, it will cause 

individuals—even lawful residents and naturalized citizens who are not subject to 

public charge assessments—to disenroll from or forgo critical public benefits out 

of fear of potential immigration consequences.  DHS itself acknowledges this fact, 

projecting that 2.5% of “individuals who are members of households with foreign-
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born noncitizens” will disenroll from programs expressly covered by the Rule.  84 

Fed. Reg. at 41,463.  This is borne out by the Counties’ experiences.  As the 

District Court found, both San Francisco and Santa Clara have already experienced 

a significant decline in certain benefits enrollment among households including 

noncitizens since the Rule was first proposed.  Order 79 (citing declarations).  And 

“strong evidence” indicates “that disenrollment is likely to continue between now 

and the resolution of this issue on the merits, absent an injunction.”  Id.2  

The District Court then found that this impending disenrollment would cause 

imminent and irreparable harm to the Counties.  Specifically, the District Court 

agreed that the evidence demonstrated the Counties would (1) lose millions of 

dollars in Medicaid reimbursement funds as a result of people disenrolling from 

Medicaid (id. at 78-81), and (2) incur substantial new operational costs (id. at 81-

83).3  Neither of these harms is speculative.   

As to the decrease in Medicaid funds, the Counties provide a broad array of 

health services to low-income residents though their health and hospital systems, 

many of which are partially reimbursed with federal Medicaid dollars.  Order 78.  

Defendants themselves acknowledge that a significant number of individuals will 

disenroll from Medicaid as a result of the Rule.  This will ipso facto result in 

decreased Medicaid dollars to the Counties.  Moreover, the Supreme Court 

recently concluded that this type of “predictable effect of Government action on 

the decisions of third parties” is sufficient to establish harm.  Dep’t of Commerce v. 
                                           

2 The District Court’s factual findings are entitled to deference.  See Fed. R. 
Civ. Proc. 52(a)(6); Teva Pharm. USA, Inc. v. Sandoz, Inc., 135 S. Ct. 831, 833 
(2015). 

3 Because the court found that the Counties sufficiently demonstrated these 
two injuries, the Court declined to address the Counties other bases for harm and 
standing: increased costs to their own healthcare operations, public health 
problems and resulting increased costs, and reduced economic activity due to a 
decrease in federal funds in the community.  Order 78, 83. 
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New York, 139 S. Ct. 2551, 2566 (2019); accord Cal. v. Azar, 911 F.3d 558, 571 

(9th Cir. 2018).   

Defendants’ argument is even weaker with respect to operational costs.  

Indeed, Defendants’ assertion that this harm is speculative is particularly tenuous 

given that these costs are already being incurred (Order 81-82 (citing declarations), 

and that DHS specifically anticipated them when formulating the Rule.  See, e.g., 

83 Fed. Reg. at 51,260; 84 Fed. Reg. at 41,389.  

Finally, Defendants completely fail to acknowledge—let alone dispute—the 

District Court’s conclusion that “the public interest cuts sharply in favor of an 

injunction” because “the public interest supports continuing the provision of 

medical services through Medicaid to those who would predictably disenroll 

absent an injunction.”  Order 87.  For instance, the evidence demonstrates that 

Medicaid disenrollment would lead to decreased vaccination rates, which would 

“have adverse health consequences not only to those who disenroll, but to the 

entire populations of the plaintiff states.”  Id.     

III. Defendants Have Not Made a Strong Showing They Are Likely To 
Prevail On The Merits. 
A. Standing And Zone Of Interest. 

1. The Counties Have Standing. 

As discussed above, the District Court concluded that the Counties 

demonstrated at least two concrete injuries—the loss of federal funds and increased 

operational costs.  Order 83.  Defendants summarily raise several points in support 

of their assertion that these harms are insufficient to establish standing.  None has 

merit.  

Defendants first contend that these harms are too speculative to support 

standing.  Mot. 6.  This argument fails for the reasons discussed above.   

Next, Defendants assert that states may not be harmed because they pay a 
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portion of Medicaid expenses, and those outlays may be reduced.  Mot. 7.  But this 

argument is inapplicable to the Counties, which do not make Medicaid outlays.  

DHS also mentions that it “will not hold the use of emergency Medicaid against an 

alien.”  Id. (emphasis added).  This is similarly irrelevant.  Emergency Medicaid is 

available to a class of immigrants who are ineligible for regular Medicaid.  It has 

no bearing on DHS’s projected decline in regular (non-emergency) Medicaid 

enrollment, and the resulting harms to the Counties. 

Finally, Defendants argue that increased operational costs cannot support 

standing.  Mot. 7.  Not true.  Governmental administrative costs caused by changes 

in federal policy are cognizable injuries.  See Cal. v. Trump, 267 F.Supp.3d 1119, 

1126 (N.D. Cal. 2017) (“administrative costs” were sufficient to demonstrate 

standing) (collecting cases); Dep’t of Commerce v. New York, 139 S. Ct. 2551, 

2565 (2019) (“diversion of resources” is among the injuries sufficient to establish 

standing); see also Azar, 911 F.3d at 573–74.   

2. The Counties Are Within The Statute’s Zone Of Interest. 

In light of the APA’s “generous review provisions,” which “permits suit for 

violations of numerous statutes of varying character that do not themselves include 

causes of action,” a plaintiff falls within the zone of interests of the statute 

underpinning its APA claim unless its “interests are so marginally related to or 

inconsistent with the purposes implicit in the statute that it cannot reasonably be 

assumed that Congress authorized that plaintiff to sue.”  Lexmark Int’l, Inc. v. 

Static Control Comp., Inc., 572 U.S. 118, 130 (2014) (quotation marks and 

citations omitted).  The test reflects a “lenient approach” and is “not especially 

demanding.”  Id. (same). 

The Counties’ interests are directly “related to” INA Section 212(a)(4) 

because the Counties administer public benefit programs that are integral to the 

public charge assessment.  See Cty.Supp.Add. 24-25 (Shing Decl.) ¶¶4-8; Id. at 40 
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(Márquez Decl.) ¶¶6-7; Id. at 2 (Rhorer Decl.) ¶¶3-4.  Moreover, Section 212(a)(4) 

calls for consideration of affidavits of support, which allow the Counties and other 

governments to recover the costs of benefits they have paid to noncitizens.  See 8 

U.S.C. §§1182(a)(4)(B)(ii), 1183a(a), (b), (e)(2).  Thus, the Counties’ interests in 

administering public benefit programs—and the costs involved in doing so—are 

“squarely within the challenged statute’s zone of interests.”  Order 69; see also 

Cal. v. Health & Human Servs., 351 F.Supp.3d 1267 (N.D. Cal. 2019); Regents of 

Univ. of Cal. v. DHS, 279 F.Supp.3d 1011, 1036 (N.D. Cal.), aff’d, 908 F.3d 476 

(9th Cir. 2018). 

Defendants’ contrary contention (Mot. 7) is wrong not only because the 

relevant inquiry does not require the Counties to have a “judicially cognizable 

interest[]” under Section 212(a)(4) (see Lexmark, 572 U.S. at 124), but also 

because, through the affidavit-of-support consideration, Section 212(a)(4) does 

recognize the Counties’ interests.  

B. The District Court Correctly Determined That The Rule Is 
Contrary To Law. 
1. The Rule Is Contrary To The Longstanding, Unambiguous 

Meaning Of The Statute. 

The Rule is irreconcilable with the longstanding meaning of “public charge” 

established and preserved by Congress.  Every tool of statutory interpretation 

makes plain that the term “public charge” has always captured the concept of a 

person primarily or entirely dependent on the government for subsistence.  And 

even as Congress substantially changed, reorganized, and reenacted immigration 

law, it never altered that meaning.  Its repeated retention of the term reflects its 

approval of that long-existing interpretation.  Forest Grove Sch. Dist. v. T.A., 557 

U.S. 230, 239-40 (2009).   
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Congress first used the term “public charge” in 1882, when it authorized 

exclusion of “any convict, lunatic, idiot, or any person unable to take care of 

himself or herself without becoming a public charge.”  Immigration Act of 1882, 

ch. 376, §§1-2, 22 Stat. 214 (Aug. 3, 1882).  Congress drew from state “public 

charge” laws, which described people “incompetent to maintain themselves” and 

who “might become a heavy and long continued charge to the city, town or 

state”—“not merely destitute persons, who, on their arrival here, have no visible 

means of support.”  City of Boston v. Capen, 61 Mass. 116, 121-22 (1851).4 

Then and now, in ordinary usage “public charge” referred to a person unable 

to provide for their own subsistence and dependent upon the public for substantial, 

long-term support.  When describing people, dictionaries define “charge” as a 

“person…committed or intrusted to the care, custody, or management of another; a 

trust.”  Charge, Webster’s Dictionary (1886 Edition), https://perma.cc/LXX9-

KF3K; accord Charge, Merriam-Webster Online, https://perma.cc/7VZA-BT7X; 

see Freeman v. Quicken Loans, Inc., 566 U.S. 624, 633-34 (2012) 

(contemporaneous dictionary definitions reflect normal usage and govern statutory 

interpretation).  Thus, a public charge is a person committed or entrusted to the 

public for custody, care, or management—in other words, a person unable to care 

for themselves who relies, primarily or entirely, on the public to survive.  The 

term’s plain-text meaning is consistent with its placement alongside “convict, 

lunatic, [and] idiot,” which described people “incompetent for self-protection” and 

                                           
4 Yeatman v. King, 51 N.W. 721, 723 (N.D. 1892) (“affording [poor persons] 

temporary relief,” could prevent them “from becoming a public charge”); Twp. of 
Cicero v. Falconberry, 42 N.E. 42, 44 (Ind. 1895) (“mere fact that a person may 
occasionally obtain assistance from the county does not necessarily make such 
person a pauper or a public charge.”); see Neuman, The Lost Century of American 
Immigration Law (1776-1875), 93 Colum. L. Rev. 1833, 1848-59 (1993). 
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subject to guardianship and protection by the state.  Penington v. Thompson, 5 Del. 

Ch. 328, 350 (1880). 

Under the 1882 Act an immigrant could receive temporary aid without 

becoming a public charge.  The 1882 Act itself raised funds to support immigrants 

in “distress” or who “need public aid” (1882 Act at §§1, 2), even though it barred 

persons likely to become public charges from entering the country.  The 1882 

Act’s text, context, design, and structure reflect that Congress sought to prevent 

foreign nations from “‘send[ing] to this country blind, crippled, lunatic, and other 

infirm paupers, who ultimately become life-long dependents on our public 

charities.’”  13 Cong. Rec. 5108-10 (June 19, 1882) (statement of Rep. Van 

Voorhis) (emphasis added). 

Even as Congress repeatedly amended the immigration laws, courts 

recognized that “public charge” connotes a high degree of reliance upon public 

assistance.  Gegiow v. Uhl, 239 U.S. 3, 9-10 (1915) (stating that, based on the 

statutory context, individuals “likely to become a public charge” were those akin to 

“paupers and professional beggars,” i.e., those requiring long-term public aid).  

This court and several others held that the public charge provision is “meant…to 

exclude persons who were likely to become occupants of almshouses for want of 

means with which to support themselves in the future.”  Ng Fung Ho v. White, 266 

F. 765, 769 (9th Cir. 1920), Ex parte Mitchell, 256 F. 229, 232-33 (N.D.N.Y. 

1919)), aff’d in part and rev’d in part on other grounds, 259 U.S. 276 (1922); see 

also Ex parte Horn, 292 F. 455, 457 (W.D. Wash. 1923) (“public charge” is “a 

person committed to the custody of a department of a government,” for example, 

when, “for want of means of support,” she is “sent to an almshouse for support at 

public expense.” (emphases added)).  The modern equivalent of almshouse 

occupancy is not mere receipt of some aid, but a high degree of dependence upon 

governmental assistance. 
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Following enactment of the Illegal Immigration Reform and Immigrant 

Responsibility Act of 1996 (IIRIRA), INS concluded that text, historical context, 

and case law made plain that “public charge” describes people “primarily 

dependent on the government for subsistence.”  Field Guidance, 64 Fed. Reg. at 

28,689; Inadmissibility and Deportability on Public Charge Grounds, 64 Fed. Reg. 

28,676, 28,677 (May 26, 1999).  The parties agree that the Field Guidance’s 

definition of “public charge” is consistent with Section 212(a)(4).  Mot. 12. And 

despite intervening amendments to the INA and Section 212(a)(4) itself, Congress 

has never disturbed INS’s formulation of the term’s meaning, reflecting its 

agreement and acceptance.  Forest Grove, 557 U.S. at 239-40; Bob Jones Univ. v. 

United States, 461 U.S. 574, 600-01 (1983).  In short, Section 212(a)(4), 

“interpreted in its statutory and historical context…unambiguously bars” DHS’s 

newfound definition.  Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 471 (2001); 

Esquivel-Quintana v. Sessions, 137 S. Ct. 1562, 1572 (2017).   

2. The Rule Is An Impermissible And Unreasonable 
Interpretation Of Section 212(a)(4).   

Even if “public charge” were to some extent ambiguous, this court should 

not defer to DHS’s interpretation.  First, Chevron is inapplicable where, as here, 

Congress has not given the agency the interpretive lawmaking power necessary to 

authoritatively fill in statutory gaps.  Gonzales v. Oregon, 546 U.S. 243, 255-56 

(2006); see Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1629 (2018). 

Defendants conflate DHS officials’ broad authority to make factual findings 

during public charge assessments with interpretive rulemaking authority.  Mot. 11-

12.  While immigration officers’ public charge assessments are “conclusive[] upon 

matters of fact,” courts may decide whether they “agree with the requirements of 

the act.”  Gegiow v. Uhl, 239 U.S. 3, 9 (1915).  Further, while Defendants assert 

the INA delegates authority to the “Executive Branch” (Mot. 11-12), Defendants 
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never say Congress delegated to DHS any authority over the statute’s meaning.  

Nor could they, because the INA grants any such authority instead to the Attorney 

General, whose determination of “all questions of law shall be controlling” as to 

other agencies.  8 U.S.C. §1103(a)(1); see Negusie v. Holder, 555 U.S. 511, 517 

(2009).  DHS’s authority to issue forms and promulgate reasonable regulations, 8 

U.S.C. §1103(a)(3), quite plainly does not include any interpretive lawmaking 

authority.  DHS does not even claim deference to its interpretation: it disclaims 

authority over the State and Justice Departments’ Section 212(a)(4) public charge 

assessments.  84 Fed. Reg. at 41,315, 41,324, 41,461, 41,478.  

Moreover, even if Congress had granted DHS interpretive lawmaking 

power, the Rule would fail because it “is unreasonable and not based on a 

permissible construction of the statute.”  Order 48. 

DHS cannot institute by regulation what Congress has affirmatively rejected.  

Albemarle Paper Co. v. Moody, 422 U.S. 405, 414 n.8 (1975); INS v. Cardoza-

Fonseca, 480 U.S. 421, 441-43 (1987).  And here Congress rejected a proposal to 

define “public charge” in terms strikingly similar to DHS’s definition in the Rule.  

The bill had defined public charge to mean a noncitizen who receives specified 

means-tested benefits, including those enumerated in the Rule, “for an aggregate 

period of at least 12 months.”  142 Cong. Rec. 24425-27 (Sept. 24, 1996) 

(reprinting H.R. Rep. No. 104-828, at H.R. 2022 at §§532, 551).  But days before 

passage, Congress removed the definition and the specified benefits.  142 Cong. 

Rec. H12099 (Sept. 28, 1996) (statement of Rep. Smith).  And in 2013 Congress 

again rejected efforts to “expand[] the definition of ‘public charge’ such that 

people who received non-cash benefits could not become legal permanent 

residents.”  S. Rep. No. 113-40, at 42, 63 (2013). 

In addition, DHS’s new definition captures individuals receiving on average 

just 17 cents per day in nutritional benefits.  Order 47.  It is flatly unreasonable to 
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construe the term “public charge” to include a level of assistance that no person 

could ever truly rely upon. 

The Rule is also at odds with the INA’s “design and structure” and the 

“broader context of the statute as a whole.”  Util. Air Regulatory Grp. v. EPA, 573 

U.S. 302, 321, 325-26 (2014).  It undermines the family-reunification principles 

that undergird federal immigration law.5  It dramatically restricts noncitizens’ 

ability to adjust status based on family ties, and its factors heavily favor wealth and 

employment over family relationships.  See 8 C.F.R. §212.22.  DHS’s recognition 

that exclusions will increase under the Rule (see, e.g., 84 Fed. Reg. at 41,479) is 

confirmed by a recent study’s finding that two-thirds of recent green-card 

recipients had at least one of the Rule’s negative factors, and nearly half had two.  

See Order 48.  Only Congress may make such seismic changes to immigration law.  

Am. Trucking Ass’ns, 531 U.S. at 468 (Congress does not “hide elephants in 

mouseholes”). 

3. Defendants Misunderstand And Contort The Authorities 
On Which They Rely. 

Defendants rely on a tortured reading of the affidavit-of-support provision: 

because sponsors are liable for a noncitizen’s use of a range of benefits, Congress 

meant that use of any such benefit makes a person a public charge.  Mot. 9.  But 

this ignores that the very same Congress that adopted this affidavit-of-support 

provision actually rejected that broadened definition of “public charge.”  See p.13, 

supra.  

                                           
5 E.g., 8 U.S.C. §1151(b)-(d) (70% of annual cap on green cards dedicated to 

immigrants sponsored by citizen and green-card-holding relatives, and cap 
excludes citizens’ immediate relatives); H.R. Rep. 82-1365 (1952), reprinted in 
1952 U.S.C.C.A.N. 1653, 1680, 1691. 
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Defendants’ heavy reliance on 8 U.S.C. §1601 is also misplaced.  As an 

initial matter, Defendants misconstrue Section 1601, asserting that “self-

sufficiency” means no receipt of public benefits.  Mot. 10.  Congress has made 

clear that it believes granting public benefits to some noncitizens is “the least 

restrictive means available for achieving the compelling governmental interest of 

assuring that aliens be self-reliant in accordance with national immigration policy.”  

8 U.S.C. §1601(7) (emphasis added).  Further, Section 1601 states principles not of 

the INA, but of the 1996 welfare reform law, over which DHS has no 

administrative or regulatory authority.  DHS cannot leverage its overreading of 

“self-sufficiency” to construe the INA to exclude people based on the possibility 

they will use benefits Congress authorized them to receive.  See Epic Sys., 138 S. 

Ct. at 1629 (criticizing agency for similar cross-statutory interpretation).  Finally, 

DHS acknowledges that self-sufficiency is not “the primary purpose of U.S. 

immigration laws.”  84 Fed. Reg. at 41,306.  It is the role of Congress—not 

DHS—to balance the immigration laws’ purposes. 
C. The District Court Correctly Determined That The Rule Is 

Arbitrary And Capricious. 

As the district court laid out, DHS failed to meet its obligations under the 

APA in at least three respects: (1) DHS asserted that the Rule would be a net health 

benefit without any analysis or support and in the face of overwhelming evidence 

to the contrary (Order 58-62); (2) DHS ignored, without explanation, INS’s 

conclusion in the Field Guidance that dispelling noncitizens’ fear of using public 

benefits was key to safeguarding public health (id. at 62-63); and (3) DHS failed to 

engage with the full scope of disenrollment impacts and the effects those 

disenrollments would have on local and state governments (id. at 53-59).  Each of 

these infirmities renders the rule invalid.   
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1. Baseless Assertion Of Net Health Benefits.   

DHS agrees the Rule could harm public health and reduce vaccination rates.  

84 Fed. Reg. at 41,312-14, 41,384-85.  Nonetheless, DHS purported to justify the 

Rule on public health grounds, asserting that it “believes [the Rule] will ultimately 

strengthen public…health[] and nutrition…by denying admission or adjustment of 

status to aliens who are not likely to be self-sufficient.”  Id. at 41,314.  DHS offers 

no evidence or rationale to substantiate its belief in these supposed benefits, and its 

mere speculation on this point is entitled to no deference.  See Sorenson Commc’ns 

Inc. v. FCC, 755 F.3d 702, 708 (D.C. Cir. 2014).  Nor did DHS explain how these 

unsubstantiated, theoretical benefits would outweigh the likely harms of the rule—

harms that were thoroughly documented in numerous comments submitted during 

the rulemaking process.  See 84 Fed. Reg. at 41,384 (summarizing comments).  

DHS’s assumption that the Rule will benefit the public health, contrary to all the 

evidence in front of it and without any support or reasoning undergirding it, 

demonstrates a failure to engage with the public health implications of the Rule as 

well as grave issues with its cost-benefit analysis on the health impacts, rendering 

the Rule invalid.  See Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 43 (1983); Nat’l Ass’n of Home Builders v. EPA, 682 

F.3d 1032, 1039-40 (D.C. Cir. 2012) (where agency conducts cost benefit analysis, 

serious error in that analysis renders a rule invalid).  Tellingly, Defendants make 

no attempt to rebut the District Court’s conclusion that “DHS’s bare assertion” of 

public health benefits “simply is not enough to satisfy its obligations.”  Order 59; 

see Mot. 19-20.    

2. Failure To Explain Departure From Factual Conclusions 
That Underlay Field Guidance.   

Where, as here, an agency changes longstanding policy, it must offer “a 

reasoned explanation...for disregarding facts and circumstances that underlay or 
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were engendered by the prior policy.”  Encino Motorcars, LLC v. Navarro, 136 S. 

Ct. 2117, 2125-26 (2016).  DHS failed to do this.  INS adopted the Field Guidance 

specifically to remedy “confusion” about immigration impacts of receipt of public 

benefits—confusion INS determined had “an adverse impact not just on the 

potential recipients, but on public health and the general welfare,” by chilling 

usage of benefits like SNAP and Medicaid.  64 Fed. Reg. at 28,692.  DHS did not 

even acknowledge this rationale, much less explain why it now believes INS was 

wrong.  Thus, DHS’s response to public health concerns “fails entirely to provide a 

reasoned explanation for disregarding the facts and circumstances underlying the 

prior policy,” rendering the Rule invalid.  Order 62-63. 

3. Failure To Consider Harms To Localities And States.   

Defendants cite DHS’s summary assertion that the benefits of the Rule 

outweigh its harms as evidence DHS properly considered harms to state and local 

governments.  Mot. 17.  But DHS failed to “grapple” with those harms, as the APA 

requires.  See Fred Meyer Stores, Inc. v. NLRB, 865 F.3d 630, 638 (D.C. Cir. 

2017).  Instead, DHS simply summarized comments addressing those harms, 

claimed it had mitigated them, and then improperly dismissed them on the basis 

that disenrollment and its ensuing harms were hard to quantify.  See 84 Fed. Reg. 

at 41,312; Greater Yellowstone Coal., Inc. v. Servheen, 665 F.3d 1015, 1028 (9th 

Cir. 2011).  Further, DHS refused to consider costs stemming from persons not 

subject to the Rule disenrolling from benefits, stating it would “not alter this rule to 

account for such unwarranted choices.”  84 Fed. Reg. at 41,313.  That DHS thinks 

a cost is caused by irrational action does not relieve DHS of its obligation to 

consider that cost.  See Michigan v. EPA, 135 S. Ct. 2699, 2707 (2015) (agency 

must “pay[] attention to the advantages and the disadvantages of [its] decisions.”); 

Order 59 (collecting cases). 
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CONCLUSION 
Defendants’ emergency motion for a stay pending appeal should be denied. 
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CA•s uninsured rate is expected to double, 
to over 17%. 

The state estimates a $16 billion loss in 
federal revenue with the repeal of the 
Medicaid expansion and another $5 billion 
with the elimination of tax subsidies for 
enrollees in Covered California. 

An estimated 200,000 Californians could 
lose their jobs, with most losses projected 
in health care.

IMPACT OF MEDI-CAL EXPANSION: SANTA CLARA VALLEY HEALTH & HOSPITAL SYSTEM

ABOUT SANTA CLARA VALLEY HEALTH & HOSPITAL SYSTEM

Santa Clara Valley Health & Hospital System (SCVHHS) is 
Santa Clara County•s public health care system, and S����MC is 
at the heart of the county•s health care safety net, providing 
inpatient, emergency, primary, and specialty care.   

SCVMC•s 574 bed hospital delivers nearly 25,000 admissions 
annually and its ED and county-wide health centers provide 
nearly 800,000 outpatient visits annually. 

Santa Clara Valley Health & Hospital System is one of the largest 
employers in the county, providing more than 7,500 jobs. 

A repeal of the Medi-Cal expansion 
could result in SCVHHS losing over  
$250 million in revenue every year.

A dramatic increase in the number of uninsured, coupled 
with a loss of funding, could destabilize Santa Clara 

County•s health care delivery system. 

caph.org

What has coverage expansion meant to SCVHHS?

Fewer Uninsured Patients: In Santa Clara County, Medi-Cal 
expansion and Covered California have reduced the uninsured 
rate from 10.9% to 4.9% for Santa Clara County residents. 
Santa Clara Valley Medical Center: Hospital and Clinics is the 
primary care provider to more than 68,000 people who have 
gained coverage through Medi-Cal since 2014.

Higher Value Care: The expansion of Medi-Cal has created 
a more stable coverage landscape, which has enabled Santa 
Clara Valley Health & Hospital System to focus investments 
on better care coordination, increased access, and improved 
health outcomes for patients. 

Santa Clara Valley Medical Center: Hospital and Clinics 
(SCVMC) was able to undertake efforts to expand its primary 
care capacity, strengthen its technology infrastructure, and 
better manage its patient population. SCVMC increased its 
primary care paneled capacity by 20% between Novem-
ber 2013 and February 2017, and decreased wait times for 
primary care appointments from 53 days to less than 48 
hours with the implementation of urgent care and same day 
appointment availability throughout its Ambulatory Care 
clinics.  SCVMC also developed a program to provide care 
management support for patients with chronic conditions, 
which resulted in more than four times fewer emergency 
department visits among program participants.

These improvements help ensure that patients can be seen in 
more appropriate and cost-effective primary and preventive 
care settings, rather than in very costly emergency settings.

An estimated 187,000 individuals would 
lose coverage through Medi-Cal or Covered 
California in Santa Clara County. 

A repeal of the Medi-Cal expansion could result 
in Santa Clara Valley Health & Hospital System 
losing over $250 million in revenue every year.

What happens to Santa Clara County  
if coverage expansion is repealed?

What happens to California  
if coverage expansion is repealed?

More Uninsured:

Economic Impact:

Job Loss:

Photos: Santa Clara Valley Health & Hospital System

More Uninsured:

Economic Impact:

We urge that any action to repeal the Affordable Care Act 
preserve the Medicaid expansion and be coupled with 
an adequate, simultaneous replacement that ensures the 
�V�D�P�H���O�H�Y�H�O���R�I���F�R�Y�H�U�D�J�H���D�Q�G���T�X�D�O�L�W�\���R�I���E�H�Q�H�8�W�V�� 
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