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Via Federal eRulemaking Portal 
Samantha Deshommes, Chief 
Regulatory Coordination Division 
Office of Policy and Strategy 
U.S. Citizenship and Immigration Services 
Department of Homeland Security 
20 Massachusetts Avenue NW 
Washington, D.C. 20529-2140 
 

Re: Public Charge Ground of Inadmissibility, Advance Notice of Proposed 
Rulemaking, 86 Fed. Reg. 47,025 (Aug. 23, 2021), DHS Docket No. USCIS–
2021–0013 

 
Dear Chief Deshommes: 

The County of Santa Clara, California (“County”) submits this comment in response to 
the August 23, 2021 Advance Notice of Proposed Rulemaking (“Advance Notice”) issued by the 
Department of Homeland Security (DHS or the “Department”) concerning the public charge 
ground of inadmissibility at Section 212(a)(4) of the Immigration and Nationality Act (INA), 8 
U.S.C. § 1182(a)(4).1 

A. Background 

The County provides and administers critical social safety-net services in one of the most 
populous and diverse counties in the nation. To promote the health and well-being of its 1.9 
million residents, the County operates a health system comprising three hospitals and a network 
of clinics that together offer emergency, urgent, acute, and preventive care; behavioral health 
services; comprehensive adult and pediatric specialty services; women’s and reproductive health 
services; and other critical, specialty, and safety-net healthcare services. The County also 
provides and administers a wide range of public benefits; offers essential services for residents 

 
1 Dep’t of Homeland Security, Public Charge Ground of Inadmissibility, Advance Notice of Proposed Rulemaking, 
86 Fed. Reg. 47,025 (Aug. 23, 2021) (“Advance Notice”). 
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struggling with mental illness and substance abuse; runs programs to identify, treat, and stop the 
spread of communicable and potentially lethal diseases; immunizes children and travelers; and 
provides a wide range of other critical benefits and services. 

The County’s experience with the final rule that DHS issued in August 2019, entitled 
Inadmissibility on Public Charge Grounds (“2019 Final Rule”),2 underscores the great extent to 
which the County’s programs and services are affected by DHS’s method of administering the 
public charge ground of inadmissibility.  The 2019 Final Rule deeply undermined the operation 
of these programs and services by deterring eligible residents from using them, and also caused 
the County to incur substantial costs to educate residents about the 2019 Final Rule, to allay 
residents’ fears about the consequences of accepting government-funded aid and healthcare, and 
to pay for expensive emergency-department interventions rather than less expensive, health-
protective preventive care.3 

The County was the first in the nation to sue to enjoin the 2019 Final Rule.4  It brought 
suit in order to preserve the effectiveness of its programs and services, and to protect the health 
and well-being of its residents.  The County obtained from the district court an order enjoining 

 
2 Dep’t of Homeland Security, Inadmissibility on Public Charge Grounds, 84 Fed. Reg. 41,292 (Aug. 14, 2019) 
(“2019 Final Rule”); see also 84 Fed. Reg. 52,357 (Oct. 2, 2019) (making corrections to 2019 Final Rule). As the 
Advance Notice points out, the 2019 Final Rule was vacated by a final judgment on the merits, see Cook Cty., 
Illinois v. Wolf, 498 F. Supp. 3d 999 (N.D. Ill. 2020), after which DHS removed the 2019 Final Rule from the Code 
of Federal Regulations, see Dep’t of Homeland Security, Inadmissibility on Public Charge Grounds; 
Implementation of Vacatur, 86 Fed. Reg. 14,221 (Mar. 15, 2021). 

3 In litigation challenging the 2019 Final Rule, the County submitted declarations by four County officials that 
describe in detail the County’s healthcare and public assistance systems and programs, the effects that the 2019 
Final Rule had on those systems and programs, and the extensive efforts the County undertook to allay the fears and 
counteract the confusion caused by the 2019 Final Rule. These declarations are attached hereto and incorporated by 
reference. See Decl. of Miguel Márquez, County of Santa Clara Chief Operating Officer (Aug. 28, 2019) 
(Attachment A), https://perma.cc/7T55-9LDC; Decl. of Sara Cody, County of Santa Clara Health Officer and 
Director of the County’s Public Health Department (Aug. 28, 2019) (Attachment B), https://perma.cc/3N7V-XKRN 
[“Cody Decl.”]; Decl. of Paul Lorenz, Chief Executive Officer of County of Santa Clara Health System (Aug. 27, 
2019) (Attachment C), https://perma.cc/428C-TU8X [“Lorenz Decl.”]; Decl. of Angela Shing, Director of the 
County of Santa Clara Department of Employment and Benefits Services (Aug. 28, 2019) (Attachment D), 
https://perma.cc/5T6W-REFW [“Shing Decl.”].  The Northern District of California summarized these effects in a 
decision preliminarily enjoining the 2019 Final Rule. City & Cty. of San Francisco v. USCIS, 408 F. Supp. 3d 1057, 
1121-25 (N.D. Cal. 2019) [“CCSF I”], aff’d, 981 F.3d 742 (9th Cir. 2020) [“CCSF II”]. The County also attaches 
hereto and incorporates by reference its public comment opposing the proposed rule that became the 2019 Final 
Rule, because that public comment likewise describes in detail the County’s systems and programs and the ways 
that a restrictive public charge rule such as the 2019 Final Rule would undermine those systems and programs. See 
Cty. of Santa Clara, Ltr. to K. Nielsen at 16-23, (Dec. 10, 2018) (Attachment E), https://perma.cc/4TCS-M4MV, 
available with its attachments at https://www.regulations.gov/comment/USCIS-2010-0012-50890 [“2018 County 
Comment”]. 

4 The County brought suit together with the City and County of San Francisco.  See Compl., City & Cty. of San 
Francisco v. USCIS, No. 3:19cv4717 (PJH) (N.D. Cal. Aug. 13, 2019) (ECF No. 1). 
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the 2019 Final Rule, which the Ninth Circuit affirmed on appeal.5  Armed with the experience 
and the results of factual investigations associated with that litigation, the County is now pleased 
to have the opportunity to offer the following comments to DHS in response to the Advance 
Notice. 

B. Purpose and Definition of Public Charge 

1. Statutory Limits on the Meaning of the Term 

The Advance Notice states that the Department intends to define the term “public charge” 
in a manner that “is consistent with law” and “reflects consideration of relevant national 
policies,” and seeks public comment on the legal parameters of the term and the scope of 
relevant national policies.6 

Even though it is not statutorily defined, the term “public charge” carries substantive 
legal meaning that circumscribes the possible definitions the Department may use when 
conducting public charge adjudications under INA Section 212(a)(4).  From its first use in 
federal immigration law in 1882, and even before that, the term “public charge” has always 
referred to a person committed or entrusted to the public for custody, care, or management.  It 
means a person unable to care for themselves, and who therefore depends, primarily or entirely, 
on the public for their survival.  Any rule the Department crafts must implement a definition of 
the term consistent with this core meaning. 

As two Courts of Appeal have concluded, standard tools of statutory interpretation make 
plain that the statutory term “public charge” means—and has always meant—the concept of a 
person primarily or entirely dependent on the government for subsistence.7 

Congress first used the term “public charge” in 1882, when it authorized exclusion of 
“any convict, lunatic, idiot, or any person unable to take care of himself or herself without 
becoming a public charge.”8 That 1882 Act both prohibited entry of noncitizens who would 
become a public charge, and also established a benefits program, funded from taxes levied on 
arriving noncitizens, to provide “public aid” to noncitizens who might fall into “distress” but 

 
5 CCSF I, 408 F. Supp. 3d at 1130-31, aff’d, CCSF II, 981 F.3d 742. 

6 Advance Notice, 86 Fed. Reg. at 47,028. 

7 CCSF II, 981 F.3d at 756 (“From the Victorian Workhouse through the 1999 Guidance, the concept of becoming a 
“public charge” has meant dependence on public assistance for survival.”); New York v. DHS, 969 F.3d 42, 74 (2d 
Cir. 2020) (“In light of the judicial, administrative, and legislative treatments of the public charge ground from 1882 
to 1996, we hold that … Congress intended the public charge ground of inadmissibility to apply to those non-
citizens who were likely to be unable to support themselves in the future and to rely on the government for 
subsistence.”). 

8 Immigration Act of 1882, ch. 376, §§1-2, 22 Stat. 214 (Aug. 3, 1882) 
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who were not likely to be public charges.9 Congress thus set out in 1882 the basic distinction that 
has remained a feature of federal public charge law today: noncitizens likely “unable to take care 
of himself or herself” are excludable on public charge grounds; while those who may receive 
some public aid but can primarily support themselves are not excludable on public charge 
grounds.10 

Between 1882 and enactment of the INA in 1952, courts and the Board of Immigration 
Appeals developed the consensus view that the term “public charge” referred to a person in a 
“condition of dependency upon the public for support.”11 When Congress enacted the INA, it 
refrained from defining the term statutorily in light of this consensus definition and its 
understanding that a wide variety of factual circumstances could lead to the administrative 
determination that a person was likely to become dependent on the government for subsistence, 
and therefore likely to become a public charge.12 In 1996, Congress again left this consensus 
definition in place, and indeed ratified that definition, when it enacted “welfare reform” in the 
Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA), and revised the 
INA in the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA).13 

 
9 Immigration Act of 1882, at § 2. Congress’s distinction is consistent with preexisting state public charge laws. 
These laws allocated among local governments the fiscal responsibility for support of those reliant on public 
assistance for survival; like the 1882 Act, these laws covered persons “incompetent to maintain themselves” and 
who “might become a heavy and long continued charge to the city, town or state”—but “not merely destitute 
persons, who, on their arrival here, have no visible means of support,” but who could well become self-sufficient. 
City of Boston v. Capen, 61 Mass. 116, 121-22 (1851); see also Yeatman v. King, 51 N.W. 721, 723 (N.D. 1892) 
(“affording [poor persons] temporary relief,” could prevent them “from becoming a public charge”); Twp. of Cicero 
v. Falconberry, 42 N.E. 42, 44 (Ind. 1895) (“mere fact that a person may occasionally obtain assistance from the 
county does not necessarily make such person a pauper or a public charge.”); see Neuman, The Lost Century of 
American Immigration Law (1776-1875), 93 COLUM. L. REV. 1833, 1848-59 (1993). 

10 New York v. DHS, 969 F.3d at 65; accord Cook Cty., Illinois v. Wolf, 962 F.3d 208, 232 (7th Cir. 2020) (“since the 
first federal immigration law in 1882, Congress has assumed that immigrants (like others) might face economic 
insecurity at some point. Instead of penalizing immigrants by denying them entry or the right to adjust status, 
Congress built into the law accommodations for that reality.”); CCSF I, 408 F. Supp. 3d at 1083-84 (“the 1882 Act 
provide[s] some clear guidance as to the definition of public charge” inasmuch as “it contemplated that admitted 
aliens (not excluded on public charge grounds) would receive some assistance from the state,” which reflected that 
“the 1882 Act did not consider an alien a public charge for simply receiving some assistance from the state.”). 

11 New York v. DHS, 969 F.3d at 65-68 (quoting Coykendall v. Skrmetta, 22 F.2d 120, 121 (5th Cir. 1927); also 
citing, among others, United States ex rel. Iorio v. Day, 34 F.2d 920, 922 (2d Cir. 1929); Ex parte Hosaye 
Sakaguchi, 277 F. 913, 916 (9th Cir. 1922); Matter of Harutunian, 14 I. & N. Dec. 583, 587 (B.I.A. 1974); Matter of 
B-, 3 I. & N. Dec. 323 (B.I.A. 1948)). 

12 E.g., id. at 68-69 (recounting and citing legislative history). 

13 PRWORA, Pub. L. No. 104-193, 110 Stat. 2105 (1996); IIRIRA, Pub. L. No. 104-208, 110 Stat. 3009 (1996). The 
Second Circuit held that in IIRIRA and PRWORA, “Congress ratified the settled meaning of ‘public charge,’” 
whose “core, established meaning” is a noncitizen “likely to be unable to support themselves in the future and to 
rely on the government for subsistence.” New York v. DHS, 969 F.3d at 73-74; accord CCSF II, 981 F.3d at 756 
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For these reasons, any rule the Department crafts must implement a definition of the term 
“public charge” that means a person primarily or entirely dependent on the government for 
subsistence.  To be sure, there are many ways to articulate this concept, and fealty to the 
statutory meaning does not require any particular incantation. And this definition is not so 
precise as to leave no room for administrative flexibility: it only defines “the outer limits of the 
term,” and therefore requires the Department to choose a definition “within the bounds of the 
uncertainty.”14 

2. Errors in Prior Interpretations Regarding National Immigration Policies 

The County is deeply focused on administering benefit programs and a safety-net 
healthcare system for a large population that is racially, ethnically, and socioeconomically 
diverse and that contains hundreds of thousands of noncitizens, lawful permanent residents 
(LPRs), and mixed-status households. As a result, it is keenly aware of—and responsible for 
implementing—both national and local priorities and policies regarding immigration, public 
assistance, public health, and community integration. 

It is from this perspective that the County recognizes the disservice that the 2019 Final 
Rule did to the policies articulated in PRWORA. With respect to national policies, Congress 
stated that “[s]elf-sufficiency has been a basic principle of United States immigration law since 
this country’s earliest immigration statutes”; that noncitizens within the United States should not 
“depend on public resources”; that noncitizens should instead “rely on their own capabilities and 
the resources of their families, their sponsors, and private organizations”; and that public benefits 
should not incentivize further immigration to the Unites States.15  PRWORA nowhere expressed 
the view that immigrants must never access supplemental benefits or that PRWORA—which is 
not itself an immigration statute—intended a sea-change from existing immigration law. 
Nonetheless, the 2019 Final Rule cherry-picked the term “self-sufficiency” from PRWORA, 
stripped it of the context that gives it meaning, and transmogrified it into a blunt instrument to 
exclude all non-wealthy noncitizens from the United States. 

In fact, the long-settled meaning of “public charge” is entirely consistent with these 
national policies, which are advanced by several interlocking components of PRWORA and 
IIRIRA. Specifically, Section 212(a)(4) prohibits entry of noncitizens who will become primarily 
or entirely dependent on public resources for their survival, and in so doing continues to 
implement the core meaning of public charge first established in “this country’s earliest 

 
(agreeing with Second Circuit that “this repeated reenactment amounts to congressional ratification of the 
historically consistent interpretation”). 

14 Cuomo v. Clearing House Ass’n, L.L.C., 557 U.S. 519, 525 (2009); New York v. DHS, 969 F.3d at 75 (applying 
Cuomo to INA Section 212(a)(4)); see also Esquivel-Quintana v. Sessions, 137 S. Ct. 1562, 1572 (2017) (questions 
of statutory ambiguity cannot save regulation where agency’s definition of a term is “unambiguously foreclosed”). 

15 8 U.S.C. § 1601(2) (emphasis added). 
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immigration statute[],” the 1882 Act; another provision added by IIRIRA converted relatives’ 
and organizations’ promises of support into enforceable Affidavits of Support and thereby 
enhanced noncitizens’ ability to rely on those sources of support;16 and PRWORA’s five-year 
waiting period for LPRs to become eligible for public benefits, together with its withholding of 
public benefits from most other noncitizens, removed the incentive for noncitizens to immigrate 
to the United States to access public benefits.17 Finally, Congress recognized both the nuance in 
the national policies and the ways this interlocking set of provisions accomplished them: it held 
that extending public benefits to LPRs and several other classes of noncitizens after a waiting 
period—not altogether prohibiting entry of noncitizens who might one day receive any such 
benefits—was “the least restrictive means available for achieving the compelling governmental 
interest of assuring that aliens be self-reliant in accordance with national immigration policy.”18 

C. State and Local Benefits 

DHS should take care to exclude from the public charge adjudication those benefits 
funded with state or local dollars. Exclusion of state and local benefits both comports with 
national immigration and public-assistance policies, and also gives state and local governments 
the space and flexibility they need to serve their residents in the ways they see fit without 
triggering unintended and counterproductive immigration consequences. 

Congress left space for states and local governments to implement their own policies 
regarding immigrants and public benefits. PRWORA recognizes “the State authority to make 
determinations concerning the eligibility of [noncitizens] for public benefits,”19 and expressly 
contemplates that states or local governments could provide public benefits to noncitizens, 
including those without lawful status.20  Consistent with its fundamental, bedrock mission to 
protect and advance the health and wellbeing of its residents, the County has exercised its 
authority by making quality healthcare available to as many people as possible, regardless of 
immigration status and regardless of ability to pay, and by providing state and local public 
benefits to many noncitizens.  

 
16 See INA Section 213A, 8 U.S.C. § 1183A; see also Advance Notice, 86 Fed. Reg. at 47,030 (discussing and 
seeking comment on Section 213A Affidavits of Support). 

17 See generally 8 U.S.C. §§ 1611-1615. 

18 Id. § 1601(7). 

19 Id. 

20 Id. § 1621(d). That Section 1621(d) may well be constitutionally infirm under the Tenth Amendment, see, e.g., In 
re Vargas, 10 N.Y.S.3d 579, 595-97 (App. Div. 2015), has no bearing on the fact that that provision reflects 
Congress’s recognition that state and local governments may make and implement their own policies with respect to 
providing public benefits to noncitizens. 
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The County’s investments in services and programs for its residents, including its 
noncitizen residents, serve three purposes at once.  First, these investments advance residents’ 
self sufficiency, and nurture, support, and uplift the entire community that the County serves. 
This is because housing, nutrition, health, and other welfare programs generate far better health, 
nutrition, economic, and other outcomes for individual recipients throughout their lifetimes.  
Second, the investments save the County money in the long run, because helping residents to 
access preventive and routine care often obviates the subsequent need for more expensive—and 
more intrusive, and often less successful—emergency care at County expense.  And, third, they 
protect the public health, by keeping the County connected to its residents so it can intervene 
early, before problems like infectious diseases become epidemics.21 

Any rule the Department ultimately adopts should take care to protect the trust that local 
governments work so hard to earn from their residents. This trust is engendered by governmental 
policies that serve residents in the ways they need the most, and it is a keystone for community 
health, individual self-sufficiency, and sustainable governmental operations. Accordingly, the 
Department should exclude state and local benefits from the public charge adjudications 
conducted under its new rule. These benefits reflect choices that the national immigration 
policies set out in PRWORA give states and localities the freedom to make.  

D. Protecting Against Fear-Based Disenrollment from Benefits and Arbitrariness in 
Public Charge Adjudications 

The Advance Notice requests comment regarding how DHS could “reduce the 
possibility” that County residents eligible for public benefits “would decide to forgo the receipt 
of those benefits out of concern that receipt of such benefits will make them (or a family member 
or household member) inadmissible on public charge grounds,” even if in fact that benefit is not 
a factor, or a decisive factor, in a public charge adjudication.22 

The single most critical way DHS can accomplish this end is to craft a rule that is narrow 
in scope, clear, simple, and easy to communicate. 

The County has earned this knowledge through its ongoing efforts to communicate with 
its residents.  In fact, to accomplish its core mission to serve and protect its residents, the County 
must communicate clearly, consistently, and simply with its residents about the range of benefits, 
services, and opportunities available to them.  The County is constantly communicating with its 
residents—to bring residents to safety after natural disasters, to encourage residents to obtain 
preventive healthcare, to protect residents from epidemics and pandemics, to prevent and 
respond to crime, to offer financial support to businesses and renters, and for myriad other 

 
21 2018 County Comment at 11-23 (citing both County-specific data as well as academic studies and papers 
substantiating these results more broadly). 

22 Advance Notice, 86 Fed. Reg. at 47,032. 
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purposes.  And the County has learned each and every time that it must speak clearly and simply 
to communicate effectively. 

In the context of the public charge ground of inadmissibility, implementation and 
communication about 2019 Final Rule carry important lessons for DHS’s current rulemaking 
effort.23  DHS’s rule should state, simply and clearly, what benefits will be considered in a public 
charge adjudication, and should draw that list of benefits as narrowly as possible.  For instance, 
the public will have a much easier time understanding whether a particular benefit is included or 
wholly excluded from a public charge adjudication.  But details like minimum thresholds for 
consideration of particular benefits cannot be communicated effectively to the massive and 
varied audience of immigrant and immigrant-adjacent communities concerned about public 
charge.  DHS must simply categorically exclude benefits—like Medicaid and other healthcare 
benefits, and housing assistance—for which it is especially important to ensure that people do 
not forgo a benefit based on fear of becoming inadmissible on public charge grounds, and where 
persons may be eligible for the benefit even at income levels several times higher than the 
federal poverty level.24 

Simplicity, clarity, and narrowness also guard against unfairness, discrimination, and 
arbitrariness in public charge inadmissibility adjudications.  A simple and clear rule—and, 
especially, a narrowly drawn set of benefits and characteristics to be considered—will 
significantly lower the possibility of “perceived or actual unfairness or discrimination in public 
charge inadmissibility adjudications, whether due to cognitive, racial, or other biases; 
arbitrariness; variations in outcomes across cases with similar facts; or other reasons.”25  This is 
because a simple, concise, and narrowly drawn rule greatly constrains the grounds that an 
individual immigration officer could cite to justify a decision that may in reality be based on 
cognitive bias, and likewise reduces the bases upon which similar factual circumstances could 
generate inconsistent public charge adjudications.  In the same way, a simple, clear, and 

 
23 See, e.g., Shing Decl. at ¶ 12 (despite County social-services staff spending “over 1,000 hours answering 
questions about the impact of the Rule” in order to “counteract the impacts and confusion caused by the” 2019 Final 
Rule rulemaking, “otherwise eligible recipients and would-be recipients have informed [the County] that they are 
concerned and are afraid of the [2019 Final Rule] and its consequences”); see generally Cody Decl. ¶¶ 6-12 
(detailing County’s efforts to counteract community confusion caused by the 2019 Final Rule rulemaking and harms 
caused by that confusion); Lorenz Decl. at ¶¶ 11-18 (same); Shing Decl. at ¶¶ 10-33 (same); see also CCSF I, 408 F. 
Supp. 3d at 1108-09 (noting that the County and other governments bore costs to counteract community confusion 
caused by the 2019 Final Rule rulemaking, and that the Department acted unlawfully by ignoring those costs). 

24 See 2018 County Comment at 17 (Healthy Kids program subsidizes services to children in families with incomes 
at up to 300 percent of the federal poverty level); id. at 26-27 (some states offer Medicaid to families at incomes up 
to 400 percent of federal poverty level, and federal housing benefits are available to Santa Clara County families 
earning more than five times the federal poverty guidelines). 

25 Advance Notice, 86 Fed. Reg. at 47,029. 
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nalrowly drawn rule could also ultimately promote consistency across the three agencies-DHS,
the Department of State, and the Department of Justice-that conduct public charge assessments.

Finally, based on its experience determining applicants' eligibility for benefits, the
County strongly encourages the Department to consider whether to institute a process for
noncitizens held inadmissible on public charge grounds to appeal or seek reconsideration of that

determination. An appeal process not only allows an opportunity for individuals to ensure that

their applications received proper review but can also surface systemic effors in how the standard

is applied. An appeals process would thus allow the Department both to correct individual
injustices and to identiff misapplication of the public charge standard that can be corrected with
sub-regulatory guidance or other action. Providing an appellate process has the potential to
ensure that public charge assessments are fair, consistent, and not arbitrary.

* * :r

The County looks forward to reviewing any rule the Department may propose regarding

the public charge ground of inadmissibility at INA Section 212($($.

Very truly yours,

JAMES R. WILLIAMS
County Counsel

RAPHAEL N. RAJENDRA
JULIA B. SPIEGEL
H. LUKE EDWARDS
Deputy County Counsels
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